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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8440. 


NATIONAL SAVINGS & TRUST CO., ET AL., 

Trustees, Appellants, 

v. 

ELIZABETH TYREE SHUTACK, ET AL., Appellees. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

The statutory provision sustaining the jurisdiction of 
this Court is D. C. Code, 1901, Sec. 226; D. C. Code, 1929, 
Title 18, Sec. 26; D. C. Code, 1940, Title 17, Sec. 101. 

The jurisdiction of the lower tribunal is based upon the 
fact that, after that Court, sitting as a court of equity, 
had appointed the appellants as substitute and additional 
trustees under a certain deed in trust, they applied to the 
Court for instructions as to making a change of investment, 
and their application was denied. (D. C. Code, 1901, Sec. 
85; D. C. Code, 1929, Title 18, Sec. 101; D. C. Code, 1940, 
Title 11, Sec. 325). 

The pleadings and facts disclosing the basis upon which 
it is contended that the lower tribunal had jurisdiction and 
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that this Court has jurisdiction upon appeal to review the 
judgment in question are as follows: 

In the year 1913, Josiah S. Tyree incorporate^ his pro¬ 
prietary medical business which had been established more 
than 20 years prior thereto. The corporation was named 
J. S. Tyree, Chemist, Incorporated, and had, and still has, 
a capital stock of $1,000,000. 

On April 4, 1925, Tyree made a deed in trust, naming 
District National Bank of 'Washington and Robert N. 
Harper as Trustees, under which deed in trust he conveyed 
to the trustees all of the capital stock of said corporation, 
together with other property (Appts. Appx. pp. 2, 4-16). 
On April 11,1927, Tyree died (Appt’s Appx. p. 2). On July 
21, 1933, the resignation of District National Bank as 
Trustee was accepted by the Court and appellant National 
Savings & Trust Co. was substituted in its place and stead 
(Appt’s Appx. p. 3). On March 16, 1936, appellant Man- 
fuso was appointed by the Court additional co-trustee 
(Appt’s Appx. p. 3). On September 23, 1940, Harper died 
(Appt’s Appx. p. 3). Since then the appellants, both of 
whom were appointed by the Court, have been the only 
trustees. 

By various orders, the Court has from time to time, ex¬ 
pressly retained jurisdiction (Appt’s Appx. pp. 3-4). 

On April 3, 1942, the appellants filed their petition in the 
lower Court for instructions as to the conversion of part of 
the capital stock of said corporation into debenture bonds 
for the purpose of effecting tax savings by avoiding double 
taxation (Appt’s Appx. pp. 16-18). On October 1, 1942, the 
Court denied said petition (Appt’s Appx. p. 19). 

STATEMENT OF CASE. 

In addition to the foregoing jurisdictional statement, it 
is sufficient to point out that the trust creates life-estates 
for the two daughters of the grantor, Elizabeth Tyree 
Shutack and Zelma Tvree Manfuso, with remainder to their 
infant children after their respective deaths, the widow of 
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the grantor being deceased (Appt’s Appx. pp. 6-8, 11-11); 
that the proposal is to convert $300,000 of the $1,000,000 of 
capital stock into 5 per cent debenture bonds payable in 20 
or 25 years, all of which stock is, and all of which bonds will 
be, owned by the appellants as trustees (Appt’s Appx. p. 
17); that on the basis of the corporation’s 1941 income tax 
return the saving would be $3,455.99 per annum, on the basis 
of the proposed rates before Congress at the time of the 
filing of said petition, it would be $4,950 per annum (Appt’s 
Appx. p. 17) and at the present time much higher; that 
dividends paid by the corporation to the trustees are of 
necessity paid out of profits upon which income taxes have 
been paid, and when the trustees receive the dividends 
either they or the distributee beneficiaries must again pay 
taxes upon the dividends, while with the conversion into 
bonds in effect the interest upon the bonds is deducted 
before the corporate income tax is paid, but the trustees 
receiving the interest must pay taxes upon the same and 
they or the distributee beneficiaries must also pay taxes 
upon the dividends (Appt’s Appx. pp. 17-18). 

STATEMENT OF POINTS. 

1. The Court has assumed jurisdiction of the trust. 

2. Both present trustees were appointed by the Court. 

3. In the light of points 1 and 2 it became the duty of the 
trustees to apply to the Court for instructions in the 
premises, of the guardian ad litem to support such instruc¬ 
tions as would benefit his wards, and of the Court to grant 
such instructions as would benefit the estate. 

4. It was and is the duty of trustees, the guardian ad 
litem and the Court to effect all proper tax savings to the 
trust estate. 

5. It was accordingly the duty of the Court to instruct 
and authorize the trustees to convert stock for bonds as 
proposed by them, and the failure to so instruct and au¬ 
thorize constituted an abuse of discretion. 
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SUMMARY OF ARGUMENT. 

The Court has assumed jurisdiction of the trust by ac¬ 
cepting: the resignation of District National Bank and ap¬ 
pointing the appellants and by retaining jurisdiction, where¬ 
fore it became the duty of the appellants to apply to the 
Court for instructions in the premises, of the guardian ad 
litem to support such instructions as would benefit his 
wards, and of the Court to grant such instructions as would 
benefit the estate, and to this end it was the duty of the 
appellants, the guardian ad litem and the Court to effect 
all proper tax savings and therefore the duty of the Court 
to authorize the conversion of stock to bonds, and its re¬ 
fusal so to do was an abuse of discretion. 

ARGUMENT. 

1. The Court has assumed jurisdiction of the trust. 

2. Both present trustees were appointed by the Court. 

3. In the light of points 1 and 2, it became the duty of 
the trustees to apply to the Court for instructions in the 
premises, of the guardian ad litem to support such instruc¬ 
tions as would benefit his wards, and of the Court to grant 
such instructions as would benefit the estate. 

By appointing the present trustees, the Court assumed 
jurisdiction of the trust (Offutt v. Jones, 110 Md. 233, 
238-9.) 

“The situation of the trustees is thereby so far 
changed that they must thereafter secure the sanction 
or ratification of the supervising court for the suc¬ 
cessive steps of their administration of the trust.” 
(Baer v. Kahn, 131 Md., 17, 25; Kramer v. Meicshaiv, 
147 Md., 535, 547-8.) 

The assumption of jurisdiction is emphasized by the 
orders of March 16,1936, December 30,1936, June 23, 1938, 
and June 11, 1941 (Appt’s Appx. pp. 3-4). 
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The courts have held that when they have taken jurisdic¬ 
tion of a trust they will control the exercise of the discre¬ 
tion vested in trustees, particularly when the trustees have 
been appointed by them; that they will control the exercise 
of such discretion when requested by the trustee to do so; 
that they will as far as may be occupy the place of the set¬ 
tlor of the trust and do with the trust fund what he would 
have done had he anticipated the emergency; that in a 
proper case it may direct the conversion of realty into per¬ 
sonality or vice versa; that even where discretionary pow¬ 
ers of the trustee are purely personal so that they cannot 
be exercised by his successor, the Court will substitute 
equitable rules in place of the arbitrary power of the trus¬ 
tee, and that where a Court takes jurisdiction the dicretion- 
ary power given trustees is abridged. 

In Hutchins v. Dante 40 App. D. C., 262, this Court, 
speaking through Mr. Chief Justice Shepard said: 

“Undoubtedly the active duties of the trustee termi¬ 
nated with the death of Stilson Hutchins; but the 
estate remains in his hands until the probate of a will 
and the issuance of letters to the executors named 
therein, to whom the estate was required to be deliv¬ 
ered. If no will shall be probated, but intestacy estab¬ 
lished, then delivery of the real estate is to be made 
to the heirs at law, and of the personal estate to the 
personal representatives of the decedent. Delivery of 
the personal estate has been made to the collector ap¬ 
pointed by the probate court pending the proceedings 
to probate the will, to which caveat has been filed. 
The real estate remains in the possession of the trustee 
under the supervision of the equity court. The en¬ 
cumbrances upon the real estate, which require re¬ 
newal from time to time, the payment of the interest 
thereon, the collection of rents, the repair of houses 
and the payment of taxes, render it necessary to the 
conservation of the estate that the equity court shall 
retain its suprevision of the same. Its jurisdiction, 
we think, is ample for the purpose”. 



6 


In tlie later case of Dante v. Hutchins, 44 App. D. C. 86, 
88, this Court after quoting the foregoing excerpt from 
Hutchins v. Dante , said: 

“The situation has not changed since the above de¬ 
cision. The sole question, therefore, is whether the 
equity court, under whose supervision the trustee holds 
this real estate, has power to authorize him to make 
the payment requested out of funds in his hands, de¬ 
rived from rents. We think it has. If the court has 
power, as above indicated, to authorize the renewal of 
encumbrances, the payment of interest thereon, the 
payment of taxes, and disbursements for repairs to 
conserve the estate, surely it may be equally necessary 
to authorize a curtailment of such encumbrances where 
renewals of the same may not be made otherwise. The 
one is as necessary to the preservation of the trust 
estate as the other. To rule otherwise would be to 
sacrifice substance to form. The power of the court 
to authorize the renewal of the encumbrance neces¬ 
sarily carries with it power to meet any situation nat¬ 
urally arising from it, to the end that the estate may not 
be jeopardized or lost”. Dante v. Hutchins , 44 App. 
D. C. 86, 88. 

Surely, then, where the trust is still active, the conver¬ 
sion of capital stock into bonds with the resultant saving 
of thousands of dollars per year in interest is “necessary 
to the preservation of the trust estate” and “to rule other¬ 
wise would be to sacrifice substance to form”. 

In the same trust estate, this Court, in Dante v. Hutch¬ 
ins , 48 App. D. C. 66, said: 

“The present case, briefly stated, involves the juris¬ 
diction of the equity court to authorize the trustee to 
purchase certain real estate. It appears that, included 
in the estate, is what is known as the Hutchins Build¬ 
ing. situated on D. Street, this city. A portion of the 
ground on "which the building, a business block, was 
erected is owned by the estate, while the remainder of 
the land was held under a long-term lease, which has 
recently expired. The present application is by the 
trustee to the equity court for permission to purchase 
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the land heretofore leased. It is urged that the estate 
can be better conserved by the purchase than by at¬ 
tempting to segregate the portion of the building stand¬ 
ing upon the leased land from the portion owned by 
the estate in fee. Such a separation would forfeit and 
lose to the estate the portion of the building standing 
upon the leased ground. 

“The justice below, denying the petition, stated that 
he deemed ‘the proposed purchase to be beyond the 
court’s jurisdiction for conservation, though wise as a 
business proposition’. The sole question here is 
whether the equity court has power to authorize the 
purchase of this land for the purpose of properly con¬ 
serving the estate. We are of opinion that it has. The 
power to conserve implies the power to do those things 
essential to preserve the estate from loss. We are 
dealing here with a business block constructed for use 
as an entity. The portion owned in fee by the estate 
surrounds the leasehold on three sides. To segregate 
the property would mean to cut out of the building 
a section 22 by 40 feet fronting 22 feet on D Street. 
Not only would there be much expense in effecting the 
segregation, but it would greatly impair the value of 
the entire block, of which the leasehold forms but a 
small fraction.” 

The granting of the instructions now requested will most 
assuredly conserve the estate and prevent the loss of be¬ 
tween $3500.00 and $5000.00 per year. It is “essential to 
preserve the estate from loss”. 

“While courts of equity have exclusive jurisdiction of 
express trusts created by will, they will not assume that 
jurisdiction where the trust is discretionary, unless • • * * 
they are requested to do so by the trustee or by the cestui 
que trust with his consent. (Citations)” .York v. Md. Tr 
Co.. 149 Md., 608, 617. 

“The ground upon which a trustee is permitted to main¬ 
tain a bill for advice is that otherwise he must act at his 
peril or else wait until a claimant brings suit. (Citation)”. 
McAllister v. Elliot , 83 N. H., 225, 227. 
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“After trustees have invoked the aid of the Court in ad¬ 
ministering a trust and a decree has been made, they can¬ 
not act in the matter of the administration except upon the 
sanction of the court”. Minors v. Battison, 1 App. Cases, 
L. R. 1875-6, pp. 428-429. 

“The trustee may shift the responsibility to the court by 
asking instructions”. Shanley v. Fid. Union Tr. Co. 108 
N. J. Eq. 564, 566. 

It is the privilege as well as the duty of a trustee to apply 
to the court for authority to invest funds and make such 
disposition as required by the will. Oesterla v. Gaither, 
90 Md., 40, 44-5. 

“The creator of a trust which is to last for a long 
term of years cannot be expected to anticipate and pro¬ 
vide for all contingencies which may arise. Therefore 
he must create with special reference to such assist¬ 
ance as the law of the land, existing at the time of his 
death, may afford in cases of a change of conditions 
requiring some special conservation of his subject. 
Such conservation may take place by administration, 
quite out of the ordinary—even to the extent, in ex¬ 
tremis, as in Buggies v. Tyson (104 Wis. 500), of chang¬ 
ing of realty into its equivalent into personality for ad¬ 
ministration in the new form, and power in that regard 
from the settlor be judicially seen to be more or less— 
according to the nature of the subject, the object and 
the peculiar circumstances characterizing the origin 
of the trust—plainly and comprehensively expressed in 
the language or general scope of the creation. 

“So, in matter of administration, out of the ordi¬ 
nary, as in this case, the court must stand in the place 
of the creator of the trust, as far as may be, and speak 
by his implied direction under the new conditions”. 
Upham v. Plankington, 152 Wis., 275, 293. 

See Cary v. Cary, 309 Ill. 330. 

Young v. Young, 255 Mich., 173. 

N. J. Nat’l Bk.d Tr. Co. v. Lincoln Mtg. & Title 
Guar. Co., et al., 105 N. J. Eq. 557. 

Weakly v. Barrow, et al, 137 Tenn., 224. 
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In a case in which the will creating the trust provided 
that “In case of the death, resignation, refusal or inability 
to act of said trustee, I hereby direct that a new trustee be 
appointed by the County Court of said County, upon the 
application of any person interested and notice to all the 
other persons interested, with all the powers of said orig¬ 
inal trustee”, under which provision of the will several suc¬ 
cessive trustees were appointed by the court from time to 
time, it was said: 

“The rule is, that, in the investment of trust funds, 
the trustee must not only act in good faith and use 
sound discretion and reasonable vigilance, but, where 
he is appointed by a court and is acting under the di¬ 
rections of a court, he must select such securities as 
the Court will approve. (Citation)”. White v. Sher¬ 
man, 168 Ill., 589, 595, 602. 

In Jones v. Herbert , 2 App. D. C., 485, 49S-9, this Court 
said: 


“Again, as we have above remarked, the testator had 
evinced his own confidence in these bonds, and it is 
evident that he did not intend that the trustee should 
have the power to sell them at his discretion. The 
power of a trusee to sell stocks and securities is not to 
be implied. (Citations). Had he then sold them, and 
they had afterwards risen in value, he could have been 
compelled to restore the investment at his own loss. 
(Citations). In that case, the will bequeathed certain 
stocks in trust, the dividends of which were to be paid 
to certain parties for life, with remainder over. Re¬ 
specting a change of the investment, the court said: 
‘The will gives no p'ower to the trustee to change the in¬ 
vestment, and therefore it is supposed to be clear that 
if without an express authority from some competent 
tribunal he was to dispose of the stock and invest the 
money in other securities, he would upon a proper ap¬ 
plication be decreed to replace the stock; and if, the 
stock be replaced at a less sum he would be compelled 
to invest the surplus in the same stock to the same 
uses.’ * * * 
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“The fact that the testator contemplated the con¬ 
tinuance of the investment as he had made it originally, 
and that he did not vest the trustee with the power to 
change it at discretion, will not of itself, however, re¬ 
lieve him from liability if the fund were lost by his 
negligence. It was his duty to watch the investment 
with reasonable care and diligence, and to apply to the 
court promptly for leave to change it whenever his 
judgment, as a prudent business man, should have 
prompted thereto. (Citation)”. 

“This is an application by a trustee, under a will, 
directed to make large investments upon certain trusts 
and limitations, in regard to the validity of which, and 
the rights of the parties in regard thereto, grave doubts 
have arisen. Under such circumstances we are of opin¬ 
ion that he is entitled to the aid of this court, to in¬ 
struct him as to his duties, and to protect him in the 
discharge of them, now and in future emergencies of 
the family of the testator.” Hecdd v. Heald, et al., 56 
Md., 300, 307. 

“The court has authority to order the investment 
proposed. The power springs from its general juris¬ 
diction over trusts and trust funds. It may direct any 
investment or re-investment which in its judgment will 
best promote the interests of the cestui que trust, hav¬ 
ing in view both the security and the productiveness 
of the fund; and it may, in a proper case, direct the 
conversion of the fund from real estate into personal 
estate, or vice versa. The power is, of course, subject 
to the will of the testator, and cannot he exercised in 
conflict with any provision or direction of it, express or 
implied.” Ex parte Jordan 4 Del. Oh. 615, 616-17. 

In a case in which the question was whether the trustee 
was justified in delaying sale of trust securities, the court 
said; “The trustee also was warranted in giving some 
consideration to the fact that a sale of the securities at a 
large profit would result in a large tax.” North Adams 
Natl Bank v. Curtiss, 278 Mass. 471, 481-2. 

And these trustees are likewise required to give con¬ 
sideration to the fact that failure to make the change pro¬ 
posed will result in a large tax. 
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In United States v. Isham, 17 Wall. 496, 506, the Court 
said of “a device to avoid the payment of a stamp duty,” 
“if the device is carried out by the means of legal forms, it 
is subject to no legal censure”, but is one to which a party 
“has the legal right” to resort. 

In Jones v. Helvering, 71 Fed. 2d, 214; 63 Appl. D. C. 204, 
206, certiorari denied, 293 U. S. 583, this Court said “It has 
been the invariable holding that a taxpayer may resort to 
any legal methods available to him to diminish the amount 
of his tax liability (Citation).” 

“The legal right of a taxpayer to decrease the 
amount of what otherwise would be his taxes, or al¬ 
together avoid them, by means which the law permits, 
cannot be doubted.” Gregory v. Helvering, 293 U. S. 
465, 469, citing the two preceding cases. 

The civil rights of trust beneficiaries, whether adult or 
infant, are no less than those of persons holding title in 
their own right. All are equally subject to the law, and 
entitled to the exercise of the same rights under the law\ 
Tyree in his life-time, would have had the undoubted right 
to effect the conversion now under consideration, and 
whether he was or was not influenced by tax considerations. 
The rights of the beneficiaries of his bounty are no less. 
Under the foregoing decisions, the appellants were under 
the necessity of obtaining the instructions of the Court be¬ 
fore they could act. 

The deed in trust creates life-estates for the grantor, his 
wife, his two daughters and the issue of any daughter w’ho 
may die prior to the grantor, his wife and both daughters, 
with remainder to the issue of the tw’o daughters if they die 
leaving issue surviving them (Appt’s Appx. pp. 78, 10-11). 

Each of the daughters has children. The daughters and 
their children, all of w’hich children are minors and repre¬ 
sented by a guardian ad litem, are appellees. It is evident 
that the conversion proposed is in the interest of the trust 
estate and of its beneficiaries. The two adults favor the 
conversion and it was the duty of the guardian ad litem 
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to support the appellant’s petition, and it was likewise the 
duty of the Court to grant the petition. 

4. It was and is the duty of the trustees, the guardian ad 
litem and the Court to effect all proper tax savings to the 
trust estate. 

5. It was accordingly the duty of the Court to instruct 
and authorize the trustees to convert stock for bonds as 
proposed by them, and the failure to so instruct and author¬ 
ize constituted an abuse of discretion. 

These two propositions follow necessarily from what 
has been already said, and accordingly, we need add noth¬ 
ing further. 

It is submitted that the judgment should be reversed. 

% 

Respectfully, 

W. C. Sullivan, 

Attorney for Appellants. 


CONSENT TO REVERSAL OF JUDGMENT. 

Now come Elizabeth Tyree Shutack and Zelma Tyree 
Manfuso, daughters of Josiah S. Tyree, and mothers of the 
infant appellees, and consent to the reversal of the judg¬ 
ment appealed from and pray that they may be considered 
herein as appellants rather than as appellees. 

W. C. Sullivan, 

Attorney for Elisabeth Tyree 
Shutack and Zelma Tyree Manfuso. 
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1 Endorsed: Filed Jan 20 1943 Charles E. Stew¬ 

art, Clerk 

In the District Court of the United States for the 
District of Columbia 

No. 60,322 Equity 

Elizabeth Tyree Shutack, et al., Plaintiffs , 

v. 

John Tyree Shutack, et al., Defendants. 

Record on Appeal in Accordance with Federal Rule of Civil 

Procedure No. 76. 

The instant case presents an application for instructions 
by trustees appointed by the Court with respect to the con¬ 
version of a part of the capital stock of a corporation for 
bonds to be issued by it, all of which stock is and all of 
which bonds will be owned by the trustees, that is to say 
of a total capital of $1,000,000 to convert $300,000 thereof, 
or some part of the same, for 5% debenture bonds payable 
in either twenty or twenty-five years after issuance thereof. 

1. Prior to the year 1890, Josiah S. Tyree established a 
business consisting in the manufacture and sale of a cer¬ 
tain proprietary medicine known as Tyree’s Antiseptic 
Pow T der; in the year 1913, he incorporated the said busi¬ 
ness under the name J. S. Tyree, Chemist, Incorporated, 
with a capital stock of One Million ($1,000,000) Dollars for 
the manufacture and sale of Tyree’s Antiseptic Powder and 
certain other medicinal preparations which he was at that 
time producing; on April 14, 1925, Josiah S. Tyree made 
a deed in trust, which is hereinafter set out, and by which 
he appointed District National Bank of Washington and 
Robert N. Harper as trustees; Josiah S. Tyree died on 
April 11, 1927. 

2. On July 11,1933, the trustee District National Bank of 
Washington filed in this honorable Court its bill in cause 
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No. 55916 on the Equity Docket tendering its resig- 
2 nation as such trustee, and by decree passed on the 
21st day of July, 1933, the said resignation was ac¬ 
cepted and National Savings & Trust Company of Wash¬ 
ington, D. C., was appointed co-trustee with Robert N. Har¬ 
per under said deed in trust in the place and stead of the 
District National Bank of Washington, and thereafter bill 
was filed in this cause on December 23, 1935, for the ap¬ 
pointment of an additional trustee, and by decree passed 
herein on the 16th day of March, 1936, the appellant, John 
A. Manfuso, was appointed additional co-trustee under the 
said deed in trust, the said decree reciting, among other 
things, “Robert N. Harper, National Savings & Trust Com¬ 
pany of Washington, D. C., and John A. Manfuso as co¬ 
trustees to have and exercise all the powers, rights and 
authority and to be subject to all the duties, obligations and 
liabilities conferred and imposed by the terms of the said 
deed in trust upon the original trustees therein named”, 
and thereafter on the 23rd day of September, 1940, the said 
original co-trustee, Robert N. Harper, departed this life; 
whereby the appellants became the sole trustees under the 
said deed in trust, both of them having been appointed by 
this honorable Court as hereinbefore set out. 

3. The said decree of the 16th day of March, 1936, con¬ 
cluded as follows: “Jurisdiction of this cause is retained 
for all orders which may arise in the proceeding”. 

On two occasions the Court has given instructions to the 
trustees in this cause. 

On December 24, 1936, the trustees filed a petition for 
instructions as to the settlement of cross claims between 
them and the District National Bank and its receiver, and 
on December 30, 1936, they were instructed to settle such 
cross claims, the order so instructing them concluding as 
follows: “Jurisdiction of this cause is retained for all pur¬ 
poses”. 

On June 23, 1938, the trustees filed a petition for in¬ 
structions as to razing a certain building, improving a par- 
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cel of land owned by the trust estate, erecting a 
3 new building upon the said land and leasing the 
same to Peoples Drug Stores, and on June 28, 1938, 
the trustees were instructed to raze the said building, erect 
a new one and make a lease to the Peoples Drug Stores, 
the order of instructions concluding as follows: “That ju¬ 
risdiction of this cause be, and the same is, retained for 
all purposes”. 

And the order of June 11, 1941, “confirming report of 
Auditor, finally ratifying and confirming accounts, releas¬ 
ing and discharging the estate of Robert N. Harper, de¬ 
ceased, and his executors of all liability in the premises 
and retaining jurisdiction of the cause” concluded as fol¬ 
lows: “That jurisdiction of this cause be, and the same 
hereby is, retained by the Court for all proper accounts 
and accountings hereafter and for all orders, instructions 
and decrees which may arise or occur in connection with 
the proceedings and with the subject matter thereof”. 

4. The said deed in trust of the 14th day of April, 1925, 
is in the words and figures following: 

“THIS AGREEMENT, made this 14th day of April, 
A. D. 1925, bv and between JOSIAH S. TYREE of the 
City of Washington, District of Columbia, hereinafter 
designated the “GRANTOR”, as party of the first part, 
and "the DISTRICT NATIONAL BANK OF WASHING¬ 
TON, a national bank organized under the laws of the 
United States and engaged in a fiduciary and banking busi¬ 
ness in the District of Columbia, and ROBERT N. HAR¬ 
PER of the District of Columbia, hereinafter designated 
the “TRUSTEES”, as parties of the second part. 

“WHEREAS the grantor desires to create a trust fund 
and estate for the uses and purposes hereinafter set forth, 
upon the terms and conditions herein contained, reserving 
the right to increase such fund and estate by adding thereto 
from time to time if he shall so desire, and the trustees are 
willing to accept such trust: 
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“NOW, THEREFORE, THIS AGREEMENT WIT¬ 
NESSETH, that in consideration of the premises, of 
4 the sum of Ten Dollars ($10.00) to him in hand paid 
by the trustees, the receipt whereof is hereby ac¬ 
knowledged, and of the mutual considerations passing be¬ 
tween the parties hereto, the grantor hath irrevocably 
granted, sold, transferred and conveyed, and by these pres¬ 
ents doth hereby irrevocably grant, sell, transfer and con¬ 
vey unto the said trustees, and the survivor thereof, its 
successors and assigns, in fee simple, the real estate, se¬ 
curities and other property described in “Schedule A” 
hereto attached and made a part hereof. 

“TO HAVE AND TO HOLD THE SAME in and upon 
the following trusts, and none other, that is to say: 

“1. To collect all rents, revenue and income arising from 
said trust estate and to hold said estate with full discre¬ 
tionary powers of management, sale and resale, in fee sim¬ 
ple or otherwise, of the whole or any part thereof, the pur¬ 
chaser or purchasers being hereby relieved from seeing to 
the application of the purchase money: 

“To rent or lease the said real estate or any part thereof 
for such term or terms and upon such conditions as the 
said trustee may deem for the best interests of the trust 
estate herebv created. 

“To encumber by mortgage or deed of trust, any real 
estate now encumbered, or hereafter encumbered by the 
trustees at the direction of the grantor, for the purpose, and 
only for the purpose of replacing or renewing any such 
encumbrance or encumbrances or renewal of any thereof 
upon any of said real estate, the lendor or lendors being 
hereby relieved from seeing to the application of the money 
loaned. 

“To maintain the said real estate in good order and con¬ 
dition, to pay all taxes and assessments levied against it 
and all insurance and other proper charges in connection 
therewith. 
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“To improve any of said real estate from time to time 
during the lifetime of the grantor, by erecting building or 
buildings thereon, according to such plans and speci- 
5 fications and at such cost and expense as the grantor 
may in writing direct. 

“To invest and reinvest the principal of said trust estate 
and any income arising therefrom not otherwise disposed 
of hereunder, as in the discretion of the trustees may seem 
to be for the best interests of said estate, provided, how¬ 
ever, that such investments and reinvestments shall be made 
only in real estate located in the District of Columbia, in 
notes secured by first deeds of trust or mortgages upon 
real estate in the District of Columbia, or in high grade 
bonds. 

“To pay all necessary costs, charges, and expenses of 
administration as may be necessary or proper in the admin¬ 
istration of the trusts herebv created. 

“To pay from the income from said trust estate during 
the lifetime of the grantor, to Zelma A. Tyree, the grantor’s 
■wife, the sum of One Thousand and Eighty Dollars 
($1080.00) on the first day of each and every month. 

“To pay eighty per cent (80%) of the balance of the 
net income arising from the said estate unto the grantor, 
quarterly, for and during the tenn of his natural life. To 
use the remainder of said income, or so much thereof as 
may be necessary and proper for such purposes, for the 
betterment of said trust estate in such manner as to said 
trustees or the survivor thereof, shall seem best, the re¬ 
mainder of such income not so expended, to become a part 
of the corpus of said trust estate. 

“2. Upon the death of the grantor, to pay to Zelma Rigby 
Tyree and Elizabeth Rigby Shutack, daughters of the gran¬ 
tor, from the income from said trust estate, the monthly 
sum of One Hundred ($100.00) Dollars each, on the first 
day of each and every month thereafter, for their sole use 
and benefit, until other and more advantageous provisions 
of this agreement shall become operative, whereupon said 
payments shall cease. 
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“To pay the remainder of the net income arising fromj 
said estate to the said Zelma A. Tyree so long as she 
6 shall live and remain unmarried, in every year in 
which the said income shall not exceed the sum of 
Twenty-five thousand dollars ($25000), and in every year 
in which it shall exceed that sum to pay the sum of Twenty- 
five Thousand Dollars ($25,000) to her out of such income, 
to be applied by her in her discretion to the maintenance, 
support, comfort, best interests and happiness of herself 
and of her two daughters, the said daughters of the grantor, 
and of those dependent upon the said wife or daughters 
or any of them, or, in the event of the death of said daugh¬ 
ters or either thereof, for the benefit of the issue if any 
there be, of such daughters or either thereof, the receipt 
of his said wife to be a full discharge and acquittance of the 
trustees in respect thereto. In the event of the remarriage 
of the grantor’s said wife, then and thereafter to pay to 
her, and to each of his said daughters, so long as they shall 
respectively live, out of the net income from the said trust 
estate, the sum of Ten Thousand ($10,000) in every year in 
which said net income shall aggregate the sum of Thirty 
Thousand Dollars ($30,000) and in every year in which it 
shall not aggregate such sum to pay one-third (l/3rd) of 
such net income to each thereof, and upon the death of 
grantor’s said wife to pay unto his said daughters, share 
and share alike, so long as they shall respectively live, the 
entire net income from said trust estate in every year in 
which the same shall not exceed the sum of Twenty-five 
Thousand Dollars ($25,000), and in every year in which 
the same shall exceed that sum to pay to each of them 
equally such excess not exceeding, however, a total of 
Thirty Thousand Dollars ($30,000), and in the event of the 
death of either of the daughters of the grantor, leaving is¬ 
sue her surviving, to pay for the use and benefit of such 
issue that proportion of said income which the daughter so 
dying would have received had she lived. The income pay¬ 
ments in this paragraph provided, whether made to the 
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wife or the daughters of the grantor or for the issue of 
either of said daughters, shall be made semi-annually or 
oftener if practicable, without liability for any in- 
7 debtedness of any thereof of anv kind and without 
power of alienation, anticipation, voluntary or in¬ 
voluntary on the part of the grantor’s said wife, his said 
daughters, their or either of their issues or any thereof. 

“3. If it shall appear to the satisfaction of the trustees, 
or the survivor thereof that, in any year or years, it is rea¬ 
sonably necessary to use any part of the principal of said 
! trust estate, or of the income from said trust estate derived, 
i in excess of the provisions hereinbefore made for the main¬ 
tenance, support, comfort, best interests and happiness of 
the grantor, his said wife and children, or any of them, or of 
those dependent upon said children, or upon either of them, 
or of those claiming through or under them or either of 
them in case of the death of either of said daughters, to pay 
over to or apply for their benefit as in the discretion of the 
trustees may be best so much of the principal of said trust 
estate, or of the said income, in excess of the provisions 
hereinbefore made as the said trustees may deem reason¬ 
ably necessary for such purposes, charging the same against 
them or those claiming through or under them in the final 
settlement of said trust estate hereinafter provided for, 
no part of the principal or of the income from said trust 
estate, however, to be taken or used at any time for the 
purpose of being hazarded or embarked, directly or indi¬ 
rectly in, or in aid of, any business enterprise or engage¬ 
ment of any kind whatsoever. In making any payments 
hereunder the receipt of the beneficiary shall be a full ac¬ 
quittance of the trustees. 

“4. To permit the wife of the grantor to dispose by her 
last will and testament or writing in the nature thereof of 
an undivided one-ninth (l/9th) part or share in said trust 
estate as the same shall exist at the time of such disposi¬ 
tion, including all then accumulated income; and each of 
his said daughters who may die leaving lawful issue living 
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at the time of her death, to dispose by her last will and tes¬ 
tament or writing in the nature thereof, of an undivided 
one-ninth (l/9th) part or share in said trust estate, as the 
same shall exist at the time of such disposition, including 
all then accumulated income, and to permit such of said 
daughters who shall die leaving no lawful issue at the 
time of her death, to dispose by last 'will and testament or 
writing in the nature thereof of an undivided four- 
8 ninths (4/9ths) part or share in said trust estate, as 
the same shall exist at the time of such disposition, 
including all then accumulated income, the trustees to sep¬ 
arate from said trust estate and to allot, pay over, convey, 
transfer and deliver as expeditiously as may be advantage¬ 
ously done, less its proper charges, to the respective bene¬ 
ficiaries of such last wills and testaments or writings in the 
nature thereof, in money or other property, what they, said 
trustees, shall consider to be the equivalent of the shares or 
interests in said trust estate so given respectively, and the 
realization by such beneficiaries under such last wills and 
testaments or writings in the nature thereof, is hereby ex¬ 
pressly committed to the discretion and judgment of said 
trustees, to the exclusion of all other methods, means and j 
remedies. 

‘‘5. Should said "wife of the grantor re-marry, surviving 
said daughters, or either of them, and should there be law- j 
ful issue of such deceased daughter or daughters then liv- | 
ing, or should either or both of said daughters thereafter 
die leaving lawful issue then living, then and in any such 
event, the issue of such deceased daughter or daughters 
shall stand in her or their place and stead with respect to the 
provisions of the second and third paragraphs of this agree¬ 
ment until the termination of the trust hereby created, ex¬ 
cept that, if any of the then living issue of said daughters or 
either of them shall then be under the age of twenty-five (25) 
years, said trustees may either apply the share of the said 
income to which the issue of such daughter would be entitled 
if all of them were above the ages of twenty-five (25) years 
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or such part of such share as they may deem advisable, to 
the maintenance, education and support of all of the 
' 9 issue of such daughters, until the youngest of such 
issues shall attain that age, or permit it to accumu¬ 
late in whole or in part until that time, as the said trustees 
may deem will accomplish the best interests and welfare of 
such issue, dividing such accumulations between them when 
' the youngest of them or of the survivors or survivor of them 
attains the said age of twenty-five (25) years and thereafter 
making the payments to them personally, such division of 
1 the income between the issue of said daughters to be made, 
per stirpes, and not per capita. 

“6. Upon the death of the wife of the grantor and both 
1 of said daughters, then, and thereupon, to divide between 
1 and pay over, transfer, convey and deliver to the lawful 
1 descendents of said daughters of the grantor, in the propor¬ 
tions which they would have been entitled to receive the 
1 same had said daughters been seized and possessed of the 
same absolutely and died intestate, all of the then remaining 
trust estate and property, real, personal and mixed, includ¬ 
ing all accumulations of income, less their proper charges, 
absolutely and in fee simple, dividing the same if each of 
said daughters of the grantor shall leave lawful issue then 
surviving, into two equal parts, including as parts of said 
1 trust estate in making the equal division thereof into two 
parts, the portions if any of said trust estate which said 
daughters or either of them shall have disposed of by her 
or their last will and testament or wills and testaments or 
writing or writings in the nature thereof pursuant to the 
power in that regard in them by this agreement vested, and 
I charging against the respective equal shares of said trust 
estate hereby given to the lawful issue of the respective 
' daughters of the grantor such portions of said trust estate 
as said respective daughters shall have so disposed of by 
1 last will and testament or writing in the nature thereof and 
as well as all payments of income made to or for her and 
those dependent upon or in case of her death claiming 
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through or under her as aforesaid pursuant to the power] 
in that regard hereinbefore conferred upon the said 
10 trustees. 

“7. Should there be no lawful descendant of either 
of said daughters of the grantor, living at the time of the 
termination of the lives of the wife and of the said daugh¬ 
ters of the grantor, then in that event, to divide between and] 
pay over, transfer, convey and deliver all of the trust estate 
and property, real, personal and mixed, including all ac¬ 
cumulations of income, less their proper charges, of which 
said trust estate shall then consist and remain undisposed of 
by the respective last wills and testaments and writings in 
the nature thereof of said daughters of the grantor, pur- | 
suant to the power in that regard hereinbefore conferred | 
upon them, to those persons who would be the heirs at law 
and next of kin of the grantor, if his death had occurred at 
the time of the termination of the last of such lives, to be 
divided and distributed between as to the real estate in ac¬ 
cordance with the Statute of Descents and as to the personal 
estate in accordance with the statute of Distributions which 
shall then be in force in the District of Columbia. 

“8. And the grantor doth hereby agree that he will, to- j 
gether wdth his said wife, execute such deed or deeds and 
make such further assurances as may be requisite and 
proper to carry into effect the provisions of this instru- | 
ment. 

“9. The trustees shall be entitled to have and retain, as 
compensation for their services, a commission of five per 
centum (5%) upon all rents collected by them hereunder i 
and three per centum (3%) upon all income collected other ! 
than rents and a further commission of one per centum | 
(1%) upon the fair market value of any part of the corpus 
of the trust fund, distributed to the beneficiaries in ac- 
cordance with this agreement, and all the title, powers and I 
authority hereby granted shall be exercised by the sur- j 
vivor of said trustees. 
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' “And the trustees do, by their signature hereto, accept 
the foregoing trusts upon the terms and conditions 
11 hereinbefore set forth, and doth hereby acknowledge 
and declare that they hold title to the said real and 
personal property upon the terms and conditions, and upou 
the trusts, hereby set forth. 

“IN TESTIMONY WHEREOF the grantor hath here¬ 
unto set his hand and affixed his seal, and the trustees, the 
District National Bank of Washington, hath caused this in¬ 
strument to be executed by its Vice-President, its corporate 
seal to be hereunto affixed, and attested by its Cashier, and 
the said Robert N. Harper hath hereunto set his hand and 
seal all in duplicate, the day and the year first hereinbefore 
written. 

(Signed) JOSIAH S. TYREE (Seal) 

Witness: 


(Signed) B. L. COLTON 

as to J. S. Tyree. 

Attest: 


(Signed) H. L. OFFUTT, Jr., 

Cashier. 

DISTRICT NATIONAL BANK OF 
WASHINGTON, TRUSTEE, 

By (Signed) JOSHUA EVANS, JR., 

Vice-President. 


Witness: 


(Signed) B. L. COLTON 

(Signed) ROBT. N. HARPER, 

Trustee 

“District of Columbia, to wit: 

I, Benjamin Robinson, a Notary Public in and for the 
District of Columbia aforesaid, do hereby certify that 
Josiah S. Tyree, party to the foregoing agreement bearing 
date the 14th day of April, 1925, and hereunto annexed, per¬ 
sonally appeared before me in the District of Columbia 
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aforesaid, the said Josiah S. Tyree being personally well 
known to me as the person who executed the said agreement, 
and acknowledged the same to be his act and deed. 

(Signed) BENJAMIN ROBINSON, 
(Seal) Notary Public, D. C. 

My commission expires Aug. 31, 1927”. 

12 “Schedule A” 

“Stocks 

“ Share Company Registered in Par 

name of 

50 Continental Trust Com- J. S. Tyree 100 

panv, Washington, D. C. 

Certificate No. 479 

“ 225 District National Bank, J. S. Tyree 100 

Washington, D. C. 

Ctf. No. 1198 for 15 shrs. 

Ctf. No. 1197 for 10 shrs. 

Ctf. No. 298 for 100 shrs. 

Ctf. No. 585 for 5 shrs. 

Ctf. No. 937 for 21 shrs. 

Ctf. No. 936 for 20 shrs. 

Ctf. No. 398 for 54 shrs. 


Total 225 

“1000 J. S. Tyree, Chemist, Roy H. Cochran 100 
Incorporated 
Ctf. No. 15 for 5000 shrs. 
endorsed in blank 

Ctf. No. 15 for 5000 shs. Charles W. Henchey 
endorsed in blank. 

“Bonds 

$500 par value United States of America 4th L. L. 4 V* 
No. 912734, due October 15, 1938, with coupons due 
April 15, 1919 to October 15, 1920 attached. 
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“Notes 

Note Joseph Goldman dated June 3, 1920, payable 
to order Josiah S. Tyree $10,000 face value, cur¬ 
tailed to $S000, payable $1000 on or before 5th day 
of June each year after date until fully paid. In¬ 
terest oV^c semi-annuallv. Secured on lot 27 
Square 1049, Chesapeake Beach, Calvert County, 
Maryland. 

“Real Estate 

1. Lot 109 in Edward Caverlv’s Subdivision of lots in 
Block 29, Long Meadows, otherwise known as Square 
4509 as per plat recorded in County Book 6, page 
100 of the Records of the Surveyor’s Office of the 
District of Columbia. 

2. Lot 113 in Henry G. Lewis and Samuel A. Drury’s 
Subdivision of lots in Block 29, Long Meadows, 
otherwise known as Square 4509, as per plat re¬ 
corded in County Book 6, page 111 of the Records 
of the Survevor’s Office of the District of Columbia. 

3. Lot 133 in Washington Railway and Electric Com¬ 
pany’s Subdivision of Lots in Block 29, Long Mead- 

13 ow’s otherwise known as Square 4509, as per plat 
recorded in County Book 17, page 37 of the Records 
of the Surveyor’s Office of the District of Columbia. 

“4. Lots 136,137,139 and 140 in Josiah S. Tyree’s Sub¬ 
division of lots in Block 29, Long Meadows, other¬ 
wise known as Square 4509, as per plat recorded in 
County Book 23, page 25 of the Records of the Sur¬ 
veyor’s Office of the District of Columbia. 

“5. Lots 144. 145,146, 147, 148 and 149 in Josiah S. Ty¬ 
ree’s Subdivision of lots in Block 29, Rosedale and 
Isherwood, otherwise known as Square 4509, as per 
plat recorded in Book 40, page 171 of the Records of 
the Surveyor’s Office of the District of Columbia. 

“6. Lots 150 and 151 in J. S. Tyree’s Subdivision of 
Lots in Block 29, Long Meadows, otherwise known 
as Square 4509, as per plat recorded in Book 47, re- 
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corded in Book 47, page 154 of the Records of the 
Surveyor’s Office of the District of Columbia. 

“7. That part of lot 70 in William H. Clagett’s Subdi¬ 
vision of lots in Block 29 Long Meadows, as per plat 
in County Book 6, page 47, which corresponds with 
what is called in the Assessor’s Office of the District 
of Columbia, for the purposes of assessment and 
taxation as Lot 805 in Square 4509. 

“8. Lots 30, 31 and 32 in J. S. Tyree’s Subdivision of 
lots in Deanwood Heights, otherwise known as 
Square 5268, as per plat recorded in Book 48, page 
138 of the Records of the Surveyor’s Office of the 
District of Columbia. 

“9. All, or those parts of lots 76, 77 and 78 in the sub¬ 
division made by George R. Repetti and Lawrence 
Gardner, Trustees, of Lots in Square 1027, as per 
plat recorded in Book 19, page 39 of the Records of 
the Surveyor’s Office of the District of Columbia, 
which corresponds with what are called in the Asses¬ 
sor’s Office of the District of Columbia, for the pur¬ 
poses of assessment and taxation, lots 806 and 807 
in Square 1027. 

“10. All that real estate listed in the Office of the Asses¬ 
sor of the District of Columbia for the purposes of 
Assessment and taxation as lots S49 and 850 in 
Square 2718, being in the Subdivision known as Mal¬ 
vern Park, which subdivision is not of record in the 
Office of the Surveyor of the District of Columbia. 

“Miscellaneous 

All right, title and interest wheresover situate in 
the following chemical and medicinal preparations, 
together with the formulas thereof and the trade 
marks, copyrights and trade names used in connec¬ 
tion therewith, namely: 

14 “1. Pulverized Antiseptic Compound 

2. Litmus Pencils Pulverized Hypophosphites 
Compound 
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3. Elixir Buchu and Hyoscyamus 

4. Elixir of Gentian Compound 

5. Tyree’s Dixie Carminative 

6. Tyree’s Buchu and Hops 

7. Huxcedo 

8. J. S. Tyree’s Farina Cologne 

9. Tyree’s Porlos Dienties 

10. Tyree’s Buchu and Hyoscvamus 

11. Opal Dentallina 

12. Tyree’s Antiseptic Powder.” 

5. On the 3rd day of April, 1942, appellants filed in the 
above entitled cause their petition for instructions in the 
words and figures following: 

“Petition for Instructions” 

“The petition of National Savings and Trust Company 
and John A. Manfuso, substituted trustees, respectfully 
shows to the Court as follow’s: 

“1. Heretofore, to wit, on the 14th day of April, 1925, by 
a deed in trust bearing the said date, Josiah S. Tyree, now 
i deceased, created certain trusts -which are set out in Exhibit 
“A” to the bill filed in this cause, wherein and whereby, 
among other things, he constituted and appointed District 
National Bank of Washington and Robert N. Harper, Trus¬ 
tees, irrevocably granted, sold, transferred and conveyed 
unto the said trustees and the survivor of them, their suc¬ 
cessors and assigns, in fee simple, certain real estate, secu¬ 
rities and other property, upon trusts, among others, to hold 
the trust estate with full discretionary powers of manage¬ 
ment, sale and re-sale, in fee simple or otherwise, of the 
I whole or any part thereof, to rent or lease the said real 
estate, or any part thereof, for such term or terms and upon 
such conditions as the said trustees might deem for the best 
interests of the trust estate, to maintain the real es- 
I 15 fate in good order and condition, pay all taxes and 
all insurance and other proper charges in connection 
i therewith, and to improve any of said real estate from time 
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to time during the lifetime of the grantor, by erecting build¬ 
ing or buildings thereon, according to such plans and specifi¬ 
cations and at such cost and expense as the grantor may in 
writing direct. 

“2. The said District National Bank thereafter resigned 
as one of the trustees under said deed in trust and the said 
Robert N. Harper is now deceased. The petitioners have 
been duly substituted in the place and stead of the original 
trustees. 

“3. Among the assets of the said trust are 10,000 shares | 
of common stock of J. S. Tyree, Chemist, Inc., of the par 
value of $100 each, or a total of $1,000,000.00. The cause is 
now before the Auditor of this honorable Court to state the 
accounts of the petitioners prepared as of June 14,1941, and 
also to report upon their report of assets, all in accordance 
with Rule 22 (a) of this honorable Court, in which report the 
market value of the said stock is carried at $746,344.89, 
though in the account it is still carried at its face or par 
value of $1,000,000.00. The market value was determined 
by taking the average gross annual profit over a three year 
period and capitalizing the stock for value at fifteen times 
that sum. The corporation was formed nearly thirty years 
ago and is a continuation of the business established by the 
late Josiah S. Tyree more than fifty years ago. 

“4. Petitioners are advised by tax consultants that it is 
to the interest of the trust estate which owns all of the cap¬ 
ital stock of the said corporation to convert some of the 
shares for 5% debenture bonds payable in either twenty or 
twenty-five years after issuance thereof, and they recom¬ 
mend that 3,000 shares of the par value of $100 per share be 
so converted, stating in connection with their advice and 
recommendation that, based on the 1941 income tax return 
of the corporation, the conversion would effect a sav- 
16 ings in income tax of $3,455.99 and on the proposed 
rates now before Congress a savings next year to the j 
amount of $4,950. If dividends are paid by the corporation 
to the petitioners as trustees, they are subject to double tax- 
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i ation in that they are paid out of profits of the corporation 
upon which it will pay income taxes and the trust then re¬ 
ceiving the same or the distributee beneficiaries, must in 
turn pay income taxes thereupon, while if payment is made 
as interest upon the bonds the corporation pays no taxes 
upon the same though the trust or the distributee beneficia- 
i ries receiving the interest does make such payment. Peti¬ 
tioners concur in this recommendation, but since by the 
terms of the deed in trust the t'wo daughters of the said Jo- 
siali S. Tyree (who also concur) are life tenants of the trust 
i and the remainder at their deaths will pass to their children, 
who are now minors, for whom George C. Gertman, Esq., 
! has been appointed and for more than six years has been 
acting as guardian ad litem in this cause, they believe that 
the matter is one upon which they should not act without 
first submitting the same to the Court and obtaining its in- 
1 structions, and they also believe that the said guardian ad 
litem should be instructed to appear for his infant wards 
1 and to defend on their behalf this petition. 

“"Wherefore, the premises considered, petitioners re¬ 
spectfully pray the Court as follows: 

1. That the Court may instruct the guardian ad litem 
heretofore appointed in this cause for the infant defendants, 
to appear for them and on their behalf to defend this peti¬ 
tion. 

“2. That they have the instructions of the Court in the 
premises. 

“3. That jurisdiction of this cause may be retained by the 
Court for all purposes. 

“4. And that petitioners may have such other and fur- 
1 ther relief as the nature of their case may require. 

W. C. SULLIVAN, 

Attorney for Petitioners, 
Metropolitan Bank Building.” 

! 17 6. On the 9th day of June, 1942, George C. Gert¬ 

man, as guardian ad litem for infant respondents, 
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filed a formal answer on their behalf, and also filed a report 
in the words and figures following: 

“Report of George C. Gertman, Guardian ad Litem 

“The report of George C. Gertman, guardian ad litem 
for John Tyree Shu tack, Zelma J. Manfuso, Elizabeth Jo¬ 
sephine Manfuso, John Tyree Manfuso, Claudia Manfuso, 
Anne Rigby Manfuso and Robert Tyree Manfuso, respect¬ 
fully show's to the Court that he has read and studied the 
petition for instructions filed herein by the substituted trus¬ 
tees, wiierein and whereby they seek to convert some of the 
shares of the capital stock of J. S. Tyree, Chemist, Inc. for 
5% Debenture Bonds, payable in either twenty or tw^enty- 
five years after issuance thereof, and recommend that 3,000 
shares of the par value of $100 per share be so converted, 
giving as their reason therefor the tax savings which would 
be effected by such conversion, and this guardian ad litem 
recommends that the matter be set down for hearing at an 
early date and that the Court determine the advisability of 
taking the action recommended by the substituted trustees; 
the guardian ad litem being unable to make any other rec¬ 
ommendation. 

(Signed) GEORGE C. GERTMAN 
Guardian ad litem, 
American Security Building, 
Washington, D. C.” 

7. On the 1st day of October, 1942, the Court entered its 
order upon said petition for instructions in the words and 
figures following: 

“Upon consideration of the petition for instructions filed 
herein by the substituted trustees with respect to the pro¬ 
posed conversion of capital stock of J. S. Tyree, Chemist, 
Inc., for debenture bonds of the same corporation, it is by 
the Court this 1st day of October, 1942, ordered that 
18 the said petition be, and the same hereby is, denied. 

(Signed) JESSE C. ADKINS, Justice.” 
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S. On the 29th day of October, 1942, the appellants filed 
in the above entitled cause their notice of appeal in the 
words and figures following: 

“Notice of Appeal 

“Notice is hereby given this 29th day of October, 1942, 
that National Savings and Trust Company and John A. 
Manfuso, substituted trustees, hereby appeal to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 1st day of Octo¬ 
ber, 1942, denying the petition of the substituted trustees for 
instructions. 

“(Signed) WILLIAM C. SULLIVAN, 
Attorney for Substituted Trustees , 
Metropolitan Bank Building.” 

9. On the 20th day of November, 1942, they deposited, 
pursuant to order of the Court, with the Clerk of the Court, 
the sum of Two Hundred and Fifty ($250.00) Dollars in lieu 
of bond on appeal, and from time to time the Court entered 
orders extending the time for docketing the appeal to and 
including the 27th day of January, 1943. 

10. A concise statement of the points to be relied on by 
the appellants is: 

1. The Court has assumed jurisdiction of the trust. 

2. Both present trustees were appointed by the Court. 

3. In the light of points 1 and 2 it became the duty of the 
trustees to apply to the Court for instructions in the prem¬ 
ises, of the guardian ad litem to support such instructions 
as would benefit his wards, and of the Court to grant such 

instructions as would benefit the estate. 

19 4. It was and is the duty of the trustees, the guard¬ 

ian ad litem and the Court to effect all proper tax 
savings to the trust estate. 

5. It was accordingly the duty of the Court to instruct 
and authorize the trustees to convert stock for bonds as pro- 
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posed by them, and the failure to so instruct and authorize 
constituted an abuse of discretion. 

W. C. SULLIVAN, 

Attorney for Appellants , 
Metropolitan Bank Building, 
Washington, D. C. 

GEORGE C. GERTMAN, 
Guardian, ad litem , 

American Security Building, 
Washington, D. C. 

ELIZABETH TYREE SHUTACK 
ZELMA TYREE MANFUSO 

Approved by the Court this 20th day of January, 1943. 

JESSE C. ADKINS, Justice. 

20 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered 1 to 19, both inclusive, to be 
a true and correct transcript of the record on appeal in ac¬ 
cordance with Federal Rule of Civil Procedure No. 76 in 
cause entitled Elizabeth Tyree Shutack, et al. Plaintiffs vs. 
John Tyree Shutack, et al, Defendants, Equity No.60,322, 
as the same remains upon the files and of record in said 
Court. 

In Testimonv Whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 21st dav of Januarv, 1943. 

C. E. STEWART, 

Clerk . 




